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CONSTRUCTION OF “ACTUAL FORCE AND 
VIOLENCE” IN BURGLARY POLICY 


In Bridge et al. v. Massachusetts Bonding and Insurance 
Company (ff 300,184), the Illinois Appellate Court, 3rd Dis- 
trict, was compelled to determine the meaning of the words 
a ang force and violence” as employed in a safe burglary 
policy. 

Provisions of the Policy 


The policy sued upon indemnified the plaintiffs, owners of a 
sens store, against the felonious abstraction of property 
rom within the safe, but contained the following proviso: 
“Provided that such entry shall be made by actual force and 
violence of which there shall be visible marks made by tools, 
explosives, electricity, gas or other chemicals * * *.” 


Please Route to: : Contentions of Plaintiffs 


The plaintiffs contended that a bullet mark on one safe, which 
was not opened, together with blood stains from a wound in- 
flicted on the store manager by the on was evidence of 
force and violence the same as were marks made by tools and 
explosives upon another safe that was opened by the manager 
under threat of force, and that the presence of blood stains upon 
the latter safe constituted proof of the use of chemicals as 


provided in the policy. The oe offered expert testimony 


to the effect that human blood is composed of chemical 
substances. 


Conclusions of the Court 


The court was unable to agree with the plaintiffs’ contentions. 
The bullet mark on one safe was not proof of marks of a 
tool, explosive, or chemical on the doors of the other safe, nor 
were the blood stains = proof that entry was made by “actual 
force and violence of which there shall be visible marks made 
by tools, explosives, electricity, gas or other chemicals” upon 
the doors of the safe into which felonious entry was made. The 
policy was insurance of the sufficiency of the safe against tools, 
explosives, electricity, gas or other chemicals used by burglars, 
and, obviously, did not comprehend a chemical such as blood, 
which is generated through the organic mechanism of the 
human body. 


USE OF LAYMEN CLAIM ADJUSTERS IN 
CONTESTED CASES 


In State ex rel. Daniel et al. v. Wells ({[ 300,188, 500,703, 
701,588), the Supreme Court of South Carolina held that the 
appearance of a layman claim adjuster before individual mem- 
bers of the State Industrial Commission in contested work- 
men’s compensation cases constitutes the practice of law. The 
adjuster had conducted hearings on be: of claimants, in the 
course of which he filed pleadings, stated grounds, examined 
and cross-examined witnesses and made arguments, No fine 
was imposed upon the adjuster, but a cease and desist order 
was entered. 
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% FIRE AND CASUALTY % 


Collection of Premiums.—Fire insurance premiums are not col- 
lectible against a debtor’s trustee as an administration ex- 
pense, after reorganization has been closed by a final decree, 
but the insurer is not barred from securing a judgment as a 
creditor of the debtor’s trustee, where part of the amount 
involved was used to secure protection for the property 
while in the hands of the trustee under the plan of reorgan- 
ization. (In re High Ridge Country Club, U. S. Dist. Ct., 
D. Conn.). . .§ 300,180. 


Reformation of Policy.—A solicitor, in procuring the applica- 
tion for a fire insurance policy and its submission to the in- 
surer’s local agent, was the agent of the insurer, and his 
error became and remained that of the insurer, (Dose v. 
Insurance Co. of the State of Pennsylvania, Minn, Supreme 
Ct.).. . 300,181. 


Reformation of Tornado Policy.—A trial court was in error in 
granting affirmative relief by reforming a contract of insur- 
ance where such court did not possess equity jurisdiction. 
ro iee. Fire Insurance Co. v. Garrett, Ga. Ct. App.)... 

300,182. 


Refusal to Settle on Liability Policy —The refusal of an insurer 
to settle on a liability claim before the trial, thereby causing 
the insured to suffer loss for an amount over the liability 
limit of the policy, does not render the insurer accountable 
for such amount when it was not guilty of fraud or lack of 
exercise of good faith in declining to make the agreement. 

Farmers Gin Co. v. St. Paul Mercury Indemnity Co., Miss. 
upreme Ct.).. .{ 300,186. 


Water Damage Policy.—The defendant insurer was not held 
accountable on a liability policy for damages accruing be- 
cause of the collection of rain water on the floor, due to a 
stopped-up drain pipe, where the contract of the policy spe- 
cifically stated that the loss or damage must be caused by 
the accidental discharge of water from a plumbing system. 
(Schiff v. Automobile Snswance Co. of Hartford, Mich. Su- 
preme Ct.)... 300,179. 


Explosion.—The defendant was guilty of wilful and wanton 
disregard for the plaintiff’s safety where an- explosion re- 
sulted because of the failure on the defendant’s part to re- 
move a lighted lantern from a shed where gasoline was 
being unloaded, after knowledge that the plaintiff had re- 
quested such removal and was unable to see that it was not 
carried out. (Bellomy v. Bruce, Ill. App. Ct.).. .{ 300,183. 


Charge to Jury.—The failure of a trial court to properly charge 
the jury on the question of whether a rider to a policy appli- 
cation, explaining ownership conditions, was properly en- 
closed with the application was sufficient grounds for reversal 
by the appellate court. (State Fire Ins. Co. of Bloomington, 
Illinois v. Cobb, Ky. Ct. App.) . . .§ 300,185. 


Sufficiency of Evidence Concerning Negligence.—In an action 
to recover for damages as a result of a gas explosion, it was 
a question of fact for the jury to determine whether the 
character of the inspection made by the gas company, the 
meter test, met the requirements of ordinary care; and the 
definition of the lower court relating to “proper inspection” 
was erroneous. (Community Natural Gas Company v. Lane, 
Tex. Ct. Civ. App.). . .{ 300,187. 


% NEGLIGENCE 
(Other than Automobile) 


Explosion of Beverage Bottle.—Plaintiff, a waitress, was in- 
jured by the explosion of a bottled beverage of defendant's 
manufacture. Plaintiff went to the ice box to get a bottled 

erage for a customer and, as she bent over the opened 
box, the bottle exploded. Under the circumstances the ques- 
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tion of negligence was one of fact for the jury, and the trial 
court properly overruled defendant’s motion for a directed 
verdict. (Macres v. Coca-Cola Bottling Co., Inc., Mich, Sy. 
preme Ct.)...§ 400,790. 


Collapse of Banister.—Plaintiff sued to recover damages for 
injuries received in a fall from a gallery on the premises 
where she lodged, resulting from the giving way of a ban- 
ister, which was alleged to be defective. Plaintiff at the 
time of the accident was sitting on the banister, and under 
such circumstances she was guilty of contributory neglj- 
gence barring recovery. (Dixon v. Lobenstein, Tenn, Sy- 
preme Ct.)... 400,798. 


Collapse of Wall.—Plaintiff sued to recover for damages to his 
building caused by the collapse of a wall due to the action 
of rain water from the roof of the building leased by defend- 
ant falling against the wall and washing the mortar from 
between the bricks. Defendant, as lessee, could not be held 
liable for a defective condition in the leased premises which 
caused injury and damage to the adjoining property of 
plaintiff, when such defective condition was present when it 
took over under the lease. (Malco-Arkansas Theatres, Inc. 
v. Cole, Ark. Supreme Ct.). . .{ 400,796. 


Defective Slot Machine.—Plaintiff sought to recover damages 
for an injury sustained in operating a slot machine main- 
tained by defendant in a certain pharmacy. Plaintiff's peti- 
tion alleged that the slot machine was defective in that the 
lever stuck and did not perform its normal function of slid- 
ing into the machine and that as a result of the sudden and 
unexpected stopping of the lever plaintiff’s hand was cut 
and bruised. Plaintiff’s petition set out a cause of action 
and the trial court did not err in overruling defendant's 
general demurrer, (Klotz v. Raymond, Ga. Ct. of App.)... 


Eye Injury.—Plaintiff was injured when he was struck in the 
eye by a splinter of iron. He sustained the injury while 
defendant was pounding a tire tool with a hammer in order 
to put the tire on the rim. The evidence did not show that 
the tools or the way in which the work was done was either 
dangerous or unusual. There was, therefore, nothing to 
submit to the jury and the trial court erred in not sustaining 
the motions to direct a verdict. (Reynolds v. Skelly Oil Co., 
Iowa Supreme Ct.). . . J 400,788. 


Telegraph Cable Damaged.—Plaintiff brought an action to re- 
cover damages for injury done to its cable by defendant and 
for loss of the use of the lines during the period of repair. 
There was testimony which indicated that some of defend- 
ant’s workers did not know that the telegraph cables were 
located in the street, and that those who did know failed 
to exercise due care in ascertaining the exact location before 
proceeding with digging and repairs. This evidence was 
sufficient to support the trial court’s finding for plaintiff. 

Postal Telegraph-Cable Co. v. Battle Creek oes Co., Mich. 
upreme Ct.)...] 400,791. 


Electrocution.—Plaintiff sued for the wrongful death of her 
husband, who was electrocuted when he attempted to re- 
move a telephone wire from defendant’s power wire that 
had been broken by a limb that had fallen during a wind- 
storm. The evidence showed that the ground where dece- 
dent stood was damp and the trees and the suspended power 
wires were wet. Under such circumstances decedent was 
guilty of contributory negligence in grasping the wire, bar- 
ring recovery of damages for his death. (Southwestern Gas 
& aoe Co. v. Bianchi, Admx., Ark. Supreme Ct.)... 


Duty to Repair—In an action to recover for injuries received 
as the result of a defective porch, plaintiffs, by their declara- 
tion, sought to bring their case within the rule that when the 
landlord makes defective repairs and leaves the premises in 
a defective condition, the landlord is liable for injuries to the 
tenant, unless the tenant had knowledge of the unsafe condi- 
tion. It was error for the trial court to sustain defendant's 
demurrer on the ground that, in the absence of an agreement 
to repair on the part of the landlord, this duty devolved on 
the lessee. (Young v. Storey, Tenn. Supreme Ct.). . .{[ 400,799 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


a NES LR ROR CEI — ERIE ARBOUR a TT aS 


Tying Boat to Dock.—While in the act of stepping from de- 
fendant’s boat to a landing, the boat suddenly moved away 
from the landing with the result that plaintiff lost her bal- 
ance and was thrown into the water, suffering severe injuries. 
The act of tying the boat by a single rope secured to the bow 
did not justify plaintiff in assuming that the boat could not 
swing or move away from the dock, and if plaintiff indulged 
in such an assumption it was her own misfortune. (Stern 
v. Franklin, Mich, Supreme Ct.). . . [ 400,789. 


Malpractice.—Plaintiff’s complaint charged defendant with neg- 
ligence in the handling of a hypodermic needle while inject- 
ing medicine into the jaw of plaintiff, in such a manner that 
he carelessly and negligently broke the needle and allowed 
it to remain in the jaw of plaintiff. The doctrine of 
res ipsa loquitur was inapplicable, as the evidence failed to 
show that the needle used was defective; that it was not of 
the type commonly used by dentists; that the needle was 
used in a careless or negligent manner; or that the needle 
was not used according to the usual practice of skillful 
dentists. (Robinson v. Ferguson, Ind. App. Ct.).. . 400,792. 


Stores and Shops.—Plaintiff alleged that she sustained injuries 
when she slipped and fell on a piece of wood or cardboard 
on the floor of defendant’s store. Testimony to the effect 
that a clerk was seen to kick some object under the counter 
was not sufficient to render defendant liable in the absence 
of evidence showing that the object was of such a nature 
that it would be considered by a person of ordinary pru- 
dence and care to be of such a nature as reasonably likely 
to cause an accident. (J. C. Penney Co. v. Kellermeyer, Ind. 
App. Ct.).. .] 400,793. 


Railroad’s Liability.—Plaintiff lost his foot and part of his leg 
when he was knocked under the wheels of defendant’s 
freight train. Plaintiff claimed that he was standing on the 
station platform and was struck by a piece of timber ex- 
tending from the side of a car in the train. Plaintiff testified 
that he was waiting for the train to pass in order that he 
might cross the tracks over a path which was used by the 
general public. It was error for the trial court to direct a 
verdict for defendant as the evidence with reference to the 
use of the path across the tracks by the general public with 
the knowledge and tacit consent of defendant was sufficient 
to submit that issue to the jury. (Heatherly v. Southern Ry. 
Co., U.S. C. C. A., 5th C.).. . 400,797. 


Municipality’s Liability. —Plaintiff sued to recover damages for 
injuries sustained as the result of a defective sidewalk. The 
trial court properly submitted the case to the jury, since 
whether the defendant municipality was liable for injuries 
for the alleged failure to maintain its sidewalks in a reason- 
ably safe condition for public travel was a question of fact 
for the consideration of the jury. (City of Ada v. Criswell, 
Okla. Supreme Ct.) .. .] 400,794 


Pedestrian Injured.—Plaintiff’s petition alleged a violation by 
defendant of a duty placed on it by the legislature, in that 
defendant negligently permitted the sidewalk abutting its 
property to be and remain in a state of disrepair by allowing 
the iron lid on a water cut-off box located on the sidewalk 
to be and remain cracked and broken, thereby causing in- 
juries to plaintiff when he stepped on the broken lid. This 
petition stated a cause of action and it was error for the 
trial court to sustain the defendant’s general demurrer and 
dismiss plaintiff's petition. (Kelisen v. Savannah Theatres Co., 
Ga. Ct. of App.).. .§ 400,802 


Jury Finding.—Under the circumstances and the evidence, the 
jury could not have justly said that the hump in the asphalt 
pavement in the crossing was of such character as to make 
the crossing unsafe for use by persons in the exercise of 
reasonable care, and that an ordinarily prudent person 


would reasonably have anticipated that some injury would 
probably result therefrom to a person when using the cross- 
ing and exercising reasonable care and caution in so doing. 
‘seken S. I. R. R. Co. v. Hately, Miss. Supreme Ct.)... 


* LIFE x 


Payment of Premiums.—Premiums paid under protest, for the 
purpose of preventing cancellation of an insurance policy in 
the event of an adverse court decision in a pending suit, are 
not voluntary payments, and may be recovered. (Metro- 
politan Life Ins. Co. v. Johnson, Ga. Ct. of App.). . .{ 500,701. 


Conditional Application.—Where an applicant has submitted 
conditional applications, which have been declined by one 
insurer without his knowledge, he is justified in stating to a 
second company that no application has been denied, and 
that none is pending, since his second statement is correct, 
although made under an erroneous impression, (North 
American Acc. Ins. Co. v. Tebbs, U. S. C. C. A., 10th C.)... 
{ 500,697, 


Execution of Contract.—The place of execution of an insurance 
contract is determined by the final acceptance of the appli- 
cation and premium, and the issuance of the contract assum- 
ing liability. (Acacia Mutual Life Assoc. v. Berry, Ariz. 
Supreme Ct.).. . J 500,695. 


Construction of Policy—Where the words “while sane or in- 
sane” are used in connection with the excepted risk of sui- 
cide, the mental condition of insured is not material when 
death occurs from one of the other excluded causes, and 
liability is avoided. (Atlanta Life Ins. Co. v. Hipps, Ga. Ct. 
of App.).. . 500,702. 


Insurance Policy of spoeiaaselethn We mone an insured has named 
the beneficiary of a life insurance policy, the subsequent 
insanity of insured will not require the court to exercise the 
option reserved, and accept the cash surrender value of the 
policy for the estate, provided the incompetent can be main- 
tained comfortably without it. (Folts v. Jones, Tenn, Su- 
preme Ct.).. . 500,694. 


Deduction of Loans.—Where a policy provides for the auto- 
matic purchase of extended insurance upon failure to elect 
certain options after lapse, the amount of loans due from 
the insured may be deducted from the cash surrender value 
for the purpose of ascertaining the amount of coverage for 
a fixed period as computed by a table in the policy. (Pilot 
Life Insurance Co. v. Peebles, ¢ C. Supreme Ct.).. .§ 500,698. 


War Risk Insurance.—In accordance with 38 U. S. C. A. 445, a 
suit filed within a year of a prior suit, dismissed for defect 
in process, may not be maintained unless the original action 
was seasonably begun. (Parker v. U. S., U. S. Dist. Ct., 
N. Dist. W. Va.) . . .] 500,700 


Cancellation of Policy.—A policy of life insurance may be can- 
celled, even after the death of insured, when information was 
withheld in the application which would have affected the 
risk, and the statements made ultimately proved false. 
(Continental Assur. Co. v. McCarty, Ill. App. Ct., 3rd D.)... 
{ 500,696. 


Waiver of Privilege —aA physician’s submission of an unauthor- 
ized report of illness does not constitute waiver of the in- 
sured’s right to insist on the privileged character of such a 
statement, nor do answers to questions on cross-examination 
act as such waiver, (Mass. Bonding & Insurance Co. v. Jones, 
Okla. Supreme Ct.).. . 500,699 


*% AUTOMOBILE 


Reference to Insurance Coverage of Defendant.—In an action 
based on the alleged negligence of one of the defendants in 
the operation of a car owned by the other defendant, the 
court committed prejudicial error in admitting immaterial 
testimony referring to insurance. (Floy v. Hibbard, Iowa 
Supreme Ct.).. .{ 701,581. 


Intersection Collision — Judgment in favor of plaintiff in action 
growing out of intersection collision reversed because of 
error committed by the court in instructing the jury so as to 
place some burden of proof on defendant, without submit- 
ting the compensating issue of contributory negligence. 
(Crocker v. Johnston, N. M. Supreme Ct.). . .§ 701,582. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
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AUTOMOBILE—Continued 


Right of Way at Intersection.—Where defendant had approached 
the intersection in his truck, stopped and then proceeded 
slowly across, it was the duty of deceased to yield the right 
of way to the truck which had first entered the intersection, 
and failure so to do constituted contributory negligence as 
a matter of law. (Henderson v. Braden, Calif. Dist. Ct. App.) 


’ 


Pedestrian Struck at Intersection.—Plaintiff, who was attempt- 
ing to cross the street at an intersection, and who was using 
the pedestrian lane, was not guilty of contributory negli- 
gence in stopping in the middle of the street to look for 
traffic. (Vanderpool v. Dunham, Calif. Dist. Ct. App.)... 
{ 701,600. 


Pedestrian Struck While Measuring Gas.—After stopping his 
car to see what was the trouble, plaintiff walked to the rear 
to measure his gas and was struck by defendant’s car which 
he had seen coming towards him in the center traffic lane. 
The court held that plaintiff was not contributorily negligent 
as a matter of law and that the verdict in his favor was justi- 
fied. (Marth v. Lambert, Mich. Supreme Ct.) . . . ] 701,587. 


Railroad Crossing Collision.—Negligence of driver of truck, in 
which deceased was riding, in failing to stop truck after 
seeing approaching train held to be sole cause of resulting 
collision, and the negligence of defendant railroad in not 
having the automatic signal working and in not giving warn- 
ing of the approaching train did not contribute thereto. 
(Krtinich v. Duluth, Missabe & Iron Range Ry. Co., Minn. 
Supreme Ct.).. .§ 701,586. 


Truck Hit by Train.—Plaintiff was allowed to recover for dam- 
ages to his truck resulting from a collision with defendant’s 
train. The truck had stalled on the crossing and the jury 
was justified in believing that no warning was given by 
the approaching train and that the crossing was not in good 
condition. (Mo. Pac. R. R. Co., Thompson, Trustee, v. How- 
ell, Ark. Supreme Ct.).. . J 701,592. 


Railroad’s Negligence Not Proved.—In an action to recover 
damages for the complete demolition of his car, which was 
struck by defendant's train, the court held that the plaintiff 
did not prove that the railroad was negligent in regard to 
the sounding of warning signals, and that plaintiff's own 
negligence was the cause of the collision. (Thompson v. 
Powell, Rec’r., Ga. Ct. App.).. .§ 701,593. 


Three Car Collision—Judgment for plaintiff in action to re- 
cover damages for personal and property damage sustained 
by him when his car was hit by the cars of two different 
defendants, which he alleged, and which the jury found, 
were driven negligently, (Johnson v. Finch, Ga. Ct. App.) 

. 701,595 


Truck Driven into Ditch.—Plaintiff was refused damages on 
account of injuries sustained when the truck in which he 
was riding was driven into a ditch by an employee of de- 
fendant, plaintiff knowing that the driver was drunk and 
having failed to avail himself of opportunities to leave the 
truck. (Nettles v. Your Ice Co., S. C. Supreme Ct.) . . . 701,583. 
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Break-down of Bus.—Where plaintiff alleged that her inj 
were caused by the negligent operation of defendant’s 
in that the driver failed to stop or investigate after “by 
ing” noises were heard, there is no variance between 
gations and proof because defendant attempts to show 
the break-down of the bus was caused by a latent def 
(Dunn Bus Service, Inc. v. Wise, Fla. Supreme Ct)p 
{ 701,597. 7 


Driver of School Bus Negligent.—The driver of a school 
was found negligent in failing to provide a safe place f 
plaintiff, a minor eight years of age, to alight therefre 
After leaving the bus, plaintiff ran into the highwa 
was run over by a speeding automobile. (Gazaway v. Nich 
son, Ga. Ct. App.)...7 701,894, g 


Wrong Side of Road.—A driver who is proceeding on his ow 
side of the highway and sees a car approaching from f 
opposite direction partly on the wrong side of the highway 
is under a duty to turn to the right and avoid the impendi 
collision if an opportunity to do so presents itself. (Fa 
v. Cameron, Utah Supreme Ct.).. . 701,596. 


Guest’s Duty to Use Due Care.—Although the negligence of 
host in driving at an excessive speed, in failing to h 
proper lights on his car, and in failing to slacken his speg 


as he approached an intersection, will not be imputed to hig 


guest, the failure of the guest to warn the host against sue 
negligent driving amounts to a failure to use due care for 
his own safety and to contributory negligence, barring re 


covery on account of his death. (Darrington v. Campt 


Kan, Supreme Ct.).. .{] 701,599. 


Last Clear Chance.—Supreme Court denies hearing on petitic 1 


after decision by the District Court of Appeal, but with 


holds approval of court’s statement of rule of last clear 


chance. (Martin v. Vierra, Calif. Supreme Ct.).. . 1 701,500" 
pF 


Erroneous Instruction—Judgment in favor of defendant 


action growing out of collision between plaintiff's automos 


bile and defendant’s street car reversed so that jury migi 
be instructed with regard to the doctrine of last clear chane 
and might consider whether defendant could have avoi¢ 
the accident. (Brooks v. New Albany & Louisville Elec 
Ry. Corp., Ky. Ct. App.).. .] 701,584. 


Jury’s Consideration of Plaintiff's Injuries —Where one of t 
issues was as to whether or not plaintiff was driving her @ 


% 
mr 


at the time of the collision, it was error to tell the jury that 


it was not to consider the nature of the injuries sustai 
by her until after it had determined whether or not defe 


ant was liable, in view of the fact that a consideration @ 


such injuries would help to determine plaintiff's position # 
the car. (Simmons v. Lamb, Calif. Dist. Ct. App.) .. . 7015 


Damages in Wrongful Death Action.—On objection or request 


of defendant, a court must instruct the jury to exclude 


its consideration mental suffering, grief and anguish, ang 


loss of society and companionship in assessing damages 
an action for wrongful death. (Burlington-Rock Isl ' 
road Co. v. Ellison, Tex. Ct. Civ. App.)... 701,585. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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